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COLLATERAL ADMINISTRATION AGREEMENT 

 

This Collateral Administration Agreement (the “Agreement”) is entered into by and between 

DriveWealth, LLC (“Client”) and 17a-4, llc, a New York limited liability company 

(“Administrator” and together with Client the “Parties”) as of this 30th day of November, 2023. 

 

Whereas, Client is a clearing broker registered as a broker-dealer with the Securities and 

Exchange Commission (“SEC”) and a member in good standing of the Financial Industry 

Regulatory Authority (“FINRA”); 

 

Whereas, certain customers of Client’s introducing firms (“Lender”) have agreed to lend fully-

paid securities to Client pursuant to Client’s fully-paid securities lending program, as agreed in a 

securities loan agreement (the “Securities Lending Agreement”), subject to Client’s agreement to 

deliver Collateral to secure the repayment of Client’s obligations to such Lender of equal or 

greater value to that of the loaned securities (the “FPL Program”); 

 

Whereas, in connection with any loan of fully-paid securities of a Lender, the Collateral provided 

by Client must comply with the requirements of Rule 15c3-3 adopted by the SEC under the 

Securities Exchange Act of 1934 (the “Exchange Act”); 

 

Whereas, Administrator is engaged in the business of providing certain services to registered 

broker-dealers and has the appropriate expertise and knowledge to act as collateral administrator 

in connection with the FPL Program; 

 

Whereas, Client has requested Administrator to act as collateral administrator in connection with 

its FPL Program and, subject to the terms and conditions of this Agreement, Administrator has 

agreed to act in such capacity (the “Services”); 

 

Whereas, in connection with the FPL Program, Client and Administrator have entered into a 

Deposit Account Control Agreement (the “Control Agreement”) with BMO Harris Bank N.A. 

(“BMO”), which will act as the custodian for the Collateral; 

 

Whereas, Administrator and Client intend that each Lender that has entered into a Consent (as 

defined below) shall be incorporated as a party to this Agreement; and 

 

Whereas, pursuant to the Control Agreement, Administrator has agreed to act as administrator 

and collateral agent for the benefit of the Lenders; 

 

Whereas, the Lenders have consented that the Administrator be named as the secured party for 

their benefit under the Control Agreement and have agreed to the terms of and to join and be 

bound by this Agreement by either executing consents in the form of Exhibit A attached hereto, 

or by agreeing to terms substantially the same as those contained in Exhibit A set forth in the 

Securities Lending Agreement or otherwise (the “Consents”); and 
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Whereas, all defined terms not defined in this Agreement shall have the meaning ascribed to 

them in the Control Agreement; 

 

Now, therefore, in consideration of the mutual promises and agreements hereinafter set forth, 

Client and Administrator agree as follows. 

 

1.  Appointment of Collateral Administrator 

Client hereby appoints the Administrator as the collateral agent and administrator to perform the 

duties set forth in this Agreement and in the Control Agreement with regard to protecting the 

Collateral for the benefit of Client’s Lenders who participate in the FPL Program.  Administrator 

hereby accepts such appointment and agrees to perform the duties of the Administrator under this 

Agreement and the Control Agreement.  The Client and the Lenders hereby direct the 

Administrator to enter into the Control Agreement, on such terms acceptable to the 

Administrator, and authorize the Administrator to take such actions on behalf of such Lenders 

and to exercise such powers and perform such duties for the benefit of the Lenders as are 

expressly granted to the Administrator by this Agreement and the Control Agreement, together 

with such other powers as are reasonably incidental thereto.  To secure the obligations of Client 

under the Securities Lending Agreement between Client and each Lender, Client hereby pledges 

with, assigns to, and grants Administrator for the benefit of each Lender a continuing first 

priority security interest in, and a lien upon, all of Client’s right, title and interest in, to and 

under, whether now owned or existing or hereafter acquired or arising, the Collateral and all 

proceeds thereof.  Administrator, as collateral agent and administrator for such Lenders, shall 

have all the rights and remedies of a secured party under the UCC.  The Administrator hereby 

further agrees to and acknowledges the security interest granted by Client to Administrator 

hereunder for the benefit of the Lenders and agrees to act as secured party for the benefit of such 

Lenders hereunder and pursuant to the Control Agreement.  

 

The Administrator may be removed (i) by the Client’s delivery of not less than ninety (90) days’ 

written notice of removal to the Administrator and each of the Lenders, or (ii) by a Majority of 

all Lenders’ delivery of not less than ninety (90) days’ written notice of removal executed by 

such Lenders and delivered to the Administrator and the Securities Intermediary.  Such 

resignation or removal shall not become effective unless and until a Successor Administrator has 

been appointed pursuant to this Agreement and has accepted such appointment by written 

instrument executed by such Successor Administrator and delivered to the Securities 

Intermediary.   

 

If the Administrator materially defaults on any of its material obligations under this Agreement, 

Client may immediately remove Administrator from office and appoint a Successor 

Administrator.  A material default under this Agreement includes, but is not limited to, the 

Administrator becoming insolvent as declared pursuant to the public filing of any case, 

proceeding, petition or decree against Administrator under Chapter 7 or Chapter 11 of the 

Bankruptcy Code, or any other applicable U.S. law or regulation.   

 

The Administrator may resign from office by an instrument in writing executed by the 

Administrator and delivered to the Client and the Lenders, which resignation shall not take effect 
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until a Successor Administrator has been appointed and has accepted such appointment by 

instrument in writing executed by such Successor Administrator and delivered to the Client and 

the resigning Administrator. 

 

If the Administrator resigns or is removed by the Client or the Majority Lenders, or if a vacancy 

exists in the office of the Administrator for any reason, the Client shall promptly appoint a 

Successor Administrator.  A Successor Administrator shall be appointed by the Client by written 

instrument executed by the Client and delivered to the Lenders and the retiring Administrator.  If 

no Successor Trustee shall have been appointed and accepted appointment as provided in this 

Agreement within forty-five (45) days after delivery to the Administrator of an instrument of 

removal or delivery by the Administrator of a notice of resignation, the removed or resigning 

Administrator may petition any court of competent jurisdiction for appointment of a Successor 

Administrator.  Such court may thereupon, after prescribing such notice, if any, as it may deem 

proper, appoint a Successor Administrator. 

 

Notwithstanding the foregoing, in the event that Client is unable to appoint a Successor 

Administrator, or appoint a Successor Administrator on a timely basis, under the provisions of 

this Agreement, Client shall have the right to, upon notice to Administrator, with such notice not 

required if Administrator has defaulted on its obligations under this Agreement and been 

removed from office, immediately take any of the following actions:  

 

i. Petition a court of competent jurisdiction for appointment of a Successor 

Administrator, subject to the terms and qualifications set forth in this Agreement; 

or   

 

ii. Appoint a collateral agent (“Collateral Agent”) to serve on a temporary basis until 

a Successor Administrator is appointed.  Client shall make available to the 

Collateral Agent each Business Day the ledger in accordance with this 

Agreement, and Client shall cause BMO to make available to the Collateral Agent 

each Business Day the Account Statement in accordance with this Agreement.  If 

an Act of Insolvency occurs with respect to Client during the service of a 

Collateral Agent, BMO shall return all Collateral to Lenders on a pro rata basis; 

or  

 

iii. In its sole discretion, suspend its securities borrowing activities under the 

Securities Lending Agreements, return borrowed securities to Lenders, and issue 

instructions directly to BMO for the return of all Collateral to Client.   

 

Administrator hereby acknowledges, agrees, represents, and warrants that Administrator is acting 

solely and exclusively as the Administrator for the benefit of the Lenders at all times when it acts 

hereunder and accepts, holds, administers and enforces the security interest in the Collateral, the 

Collateral, and any accounts in which the Collateral is held. Administrator acknowledges and 

agrees that upon the insolvency or bankruptcy of Administrator, the Collateral shall not be 

treated as property of Administrator or Administrator’s estate and Administrator or the estate of 

Administrator, as applicable, shall not have any claim or other interest in the Collateral or any 

account in which the Collateral is held. 
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No Administrator shall be liable for the acts or omissions to act of any Successor Administrator 

and no Successor Administrator shall be liable for the acts or omissions to act of any prior 

Administrator. 

 

Upon termination of this Agreement or removal or resignation of the Trustee pursuant to this 

Agreement, the Client shall pay to the Administrator all undisputed amounts owing for fees and 

reimbursement of expenses which have accrued to the date of such termination, removal or 

resignation. 

 

 

2.  Monitoring of Collateral 

Administrator will monitor the Collateral held by BMO for the benefit of Client’s Lenders and 

will maintain a ledger reflecting the Collateral attributable to each Lender.  Client shall provide 

Administrator with information on each Lender, including address, email, account information 

and payment instructions in the event of receipt of Collateral by Lenders.  Client shall provide 

Administrator with a daily schedule listing each open securities loan under Client’s FPL      

Program (the “Collateral Schedule”).  The Collateral Schedule shall list each Lender with an 

open securities loan under the FPL Program, the details of such loan and the amount of 

Collateral attributable to each such Lender.  The Collateral Schedule shall be furnished to the 

Administrator no later than 9:30 pm Eastern time on each business day when the New York 

Stock Exchange is open for trading (“Business Day”). 

 

Administrator shall link Client’s Assigned Account to Administrator’s BMO Bank Online 

Banking for Business (“OLBB”) or other internet-based service accounts or profiles established 

by Administrator with Bank. Administrator shall assign permissions to grant individual users 

established by Administrator with the authority to access and transact with respect to the 

Assigned Account (“Users”) as described in the Account Agreement. Administrator warrants that 

it may utilize the link to Client’s Assigned Account solely for the purposes outlined in this 

Agreement and the Account Agreement. Administrator further warrants that Users will be 

restricted to Administrator personnel. 

 

Client may set forth on the Collateral Schedule any proposed increase or decrease in required 

Collateral under SEC Rule 15c3-3. 

 

On a daily basis, Administrator shall reconcile the Collateral Schedule received from Client with 

the Custody Account statement furnished by BMO under the Control Agreement (the “Account 

Statement”).  Administrator shall promptly notify Client if, based on its review of the Collateral 

Schedule and the Account Statement, additional Collateral is required from Client, or excess 

Collateral is available for delivery to Client.  Such notification shall be provided by the 

Administrator to Client no later than 12:00 noon Eastern time on the next Business Day. 

 

If on any Business Day, the Client fails to provide the ledger in accordance with this section, the 

Collateral Schedule for such Business Day shall be the Collateral Schedule in effect as of the 

immediately preceding Business Day until the Client, without any further action by the 

Administrator, provides the Administrator with a new Collateral Schedule.  If on any Business 
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Day, BMO fails to provide the Account Statement in accordance with this section, the Account 

Statement for such Business Day shall be the Account Statement in effect as of the immediately 

preceding Business Day until BMO, without any further action by the Administrator, makes 

available to the Administrator the Account Statement. 

 

If either Party believes that there are any errors on the Collateral Schedule, the Account 

Statement or in the computation of required Collateral (“Errors”), then such Party shall 

immediately notify the other Party, and both Parties shall undertake all reasonable efforts to 

resolve such Errors no later than the end of the next Business Day following notification of the 

Error.   

 

Based on the foregoing reconciliation process, both Parties agree that Client shall provide BMO 

with a Daily Funds Adjustment Notice that reflects (i) the additional funds to be deposited by 

Client, (ii) the excess funds to be delivered to Client, or (iii) that no adjustment in funds is 

required.  Client shall provide a copy of the Daily Funds Adjustment Notice to the Administrator 

contemporaneously with delivery of such notice to BMO. 

 

Notwithstanding anything to the contrary in this Agreement or the Control Agreement, the 

Administrator shall not be required to exercise any rights or remedies under this Agreement or 

the Control Agreement or give any consent under this Agreement or the Control Agreement or 

enter into any agreement amending, modifying, supplementing or waiving any provision of this 

Agreement or the Control Agreement, or otherwise take any action, or refrain from taking any 

action, which involves the exercise of discretion, unless it shall have been directed to do so in 

writing by the Client or, subsequent to an Event of Default or Act of Insolvency, the applicable 

Lender(s) (which written direction the Administrator shall be deemed to have received upon an 

Act of Insolvency pursuant to this Agreement).  So long as the Administrator has requested 

instructions from the Client or the Lenders, as the case may be, in a timely manner, the 

Administrator shall not be liable for any delay in acting that is attributable to a delay or failure by 

the Client or the Lenders in providing such instructions to BMO, and the Administrator shall be 

fully protected in, and shall incur no liability in connection with, acting (or failing to act) 

pursuant to such Instructions. 

 

On a yearly basis, the Client shall, upon the request of Administrator, provide to the 

Administrator an Officer’s Certificate that (i) it has conducted an audit of the information 

provided to the Administrator, both information on each Lender and in the ledger, and that such 

information was true and correct in all material respects and (ii) that each Lender participating in 

this Agreement is bound by a Consent. 

 

 

3. Monitoring Client’s Financial Condition 

Client shall promptly furnish Administrator with copies of all financial statements and net capital 

computations filed by Client with the SEC.  In addition, Client agrees to notify Administrator 

within one Business Day upon the initiation of any case or proceeding that constitutes, or would 

constitute with the passage of time if not dismissed, an Act of Insolvency (as defined in the 

Securities Lending Agreement).  Such notification shall not be deemed an admission by Client 
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that an Act of Insolvency has occurred if the notification relates to a case or proceeding initiated 

by a third party. 

 

Administrator agrees that it will not provide a Notice of Exclusive Control to BMO unless (i) 

Client has agreed in writing that an Event of Default or Act of Insolvency has occurred, or (ii) 

Administrator has verified through commercially reasonable efforts the occurrence of an Event 

of Default or Act of Insolvency.  Administrator further agrees that it shall not provide any 

Written Instructions to BMO unless it has first provided a Notice of Exclusive Control to BMO.  

Both Parties agree that, prior to delivery of a Notice of Exclusive Control to BMO, only Client 

will deliver Written Instructions or Daily Funds Adjustment Notices to BMO.  Client shall 

provide copies of all such correspondence with BMO to the Administrator on a contemporaneous 

basis. 

 

4.  Records and Confidentiality 

All Collateral Schedules and Account Statements shall be received by Administrator through a 

secure file transfer protocol and will be maintained by Administrator in an encrypted, non-

erasable format that complies with the requirements of SEC Rule 17a-4(f).  In addition, 

Administrator agrees to act as the designated third party in accordance with, and file with FINRA 

the undertaking required by, SEC Rule 17a-4(f)(3)(v)(A).  The Administrator shall use 

Microsoft’s Azure Blob Storage unless Client agrees to a change in storage vendors. 

 

Administrator agrees to comply with the Protection of Nonpublic Personal Information 

provisions in Section 10 below and the confidentiality provisions of the Control Agreement. 

 

5.  Fees 

In consideration of the Services to be provided hereunder by the Administrator, Client will pay 

the Administrator the fees set forth in Schedule A to this Agreement.  Fees shall be calculated on 

an annual basis, commencing upon the effective date of this Agreement, and shall be payable per 

Appendix A.  If this Agreement is terminated for any reason by either Party prior to the next 

anniversary of the effective date, then the fees will be prorated for that portion of the year during 

which the Agreement was in effect. 

 

6. Lender Rights 

Prior to the occurrence of an Event of Default or Act of Insolvency, each Lender agrees that it 

shall be bound by the instructions or directions of the Client and that it shall have no right of 

dissent or any similar rights. 

A Lender may, subject to the terms of the Securities Lending Agreement, deliver to the 

Administrator a Notice of Default (with a copy to Client) stating that an Event of Default has 

occurred under the Securities Lending Agreement wherein the Client remains solvent (i.e. the 

Event of Default is not due to an Act of Insolvency with respect to the Client) substantially in the 

form attached hereto as Exhibit B (a “Notice of Default”).  Such Lender hereby covenants, for 

the benefit of the Client, that the Lender will not deliver a Notice of Default until all of the 

Lender’s rights of enforcement pursuant to the Securities Lending Agreement have fully accrued 
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following an event of Default (as defined in the Securities Lending Agreement) by the Client and 

the expiration of any applicable notice requirement or grace period.  The Administrator shall 

have no duty to determine whether the Lender has complied with the immediately preceding 

sentence nor shall such covenant by the Lender constitute a limitation on the Administrator’s 

right to act upon a Notice of Default without inquiry.  The Administrator agrees to promptly 

notify the Client of its receipt of such Notice of Default and shall not act in accordance with 

Instructions from the Lender for the withdrawal, payment, transfer or other disposition with 

respect to that portion of the Collateral allocated to it until the passage of five (5) Business Days 

after Administrator’s receipt of such Notice of Default.  Upon the passage of such five (5) 

Business Day period, unless Lender sends a written notice to Administrator revoking such Notice 

of Default substantially in the form attached hereto as Exhibit C (a “Notice of Revocation”), 

Administrator is authorized to act upon such Notice of Default, and shall, without inquiry and in 

reliance upon such Notice of Default, direct BMO to deliver to it that portion of the Collateral 

allocable to such Lender pursuant to the information contained in the Lender Data File.  No such 

five (5) Business Day delay shall be imposed in a situation involving an Act of Insolvency with 

respect to the Client, as described in paragraph (b) of this Section.  Delivery of such Notice of 

Default shall constitute a representation and warranty by the Lender that the Administrator’s 

compliance therewith does not violate any law, regulation, court order or other legal impediment 

or the terms of the Securities Lending Agreement or any other agreement between the Client and 

the Lender.  The Administrator may conclusively rely without further inquiry on the statements 

set forth in any Notice of Default and any related instructions. 

Upon “actual knowledge” that an Act of Insolvency has occurred and is continuing with respect 

to the Client, the Administrator shall be “deemed to have received” a Notice of Default from 

each of the Lenders which instructs and directs Administrator to disregard and not follow any 

and all Instructions or entitlement orders of Client with respect to the Collateral, and authorizes 

and directs Administrator to direct BMO to distribute the Collateral to each of the Lenders 

pursuant to the information contained in the ledger.  Administrator agrees to facilitate 

notification to each Lender of the occurrence of an Act of Insolvency with respect to the Client.  

“Actual knowledge” of the occurrence of an Act of Insolvency with respect to Client shall mean 

that a Responsible Officer has actual knowledge of a public notice of the filing of any case, 

proceeding, petition or decree against Trustor under Chapter 7 or Chapter 11 of the Bankruptcy 

Code, under the Securities Investor Protection Act of 1970 or under the Orderly Liquidation 

Authority under Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act., as 

amended.  Upon the lifting, expiration or termination of any stays mandated by applicable law, 

BMO shall promptly distribute such Collateral to each Lender in an amount not to exceed the 

amounts indicated in the ledger with respect to such Lender as last communicated to the 

Administrator by the Client pursuant to this Agreement.  It is acknowledged and agreed that the 

Lenders’ rights pursuant to this section represent “contractual rights” to cause the acceleration, 

termination, and/or liquidation of a securities contract in respect of “termination values”, 

“payment amounts” or “other transfer obligations” within the meaning of Sections 362, 555 and 

561 of the Bankruptcy Code and Section 78eee(b)(2)(C) of the Securities Investor Protection Act 

of 1970, as amended.  Each Lender and Client shall be entitled to the protections afforded by 

these provisions and other applicable safe harbor provisions of the Bankruptcy Code.  In no 

event shall the Administrator accept from any Lender a notification of a Default by the Client 

due to an Act of Insolvency.  The existence of an Act of Insolvency can only be established 

through “actual knowledge” pursuant to the foregoing provisions of this section. 
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In the event that Client fails to transfer additional Collateral into the Collateral Account as and 

when required under this Agreement (a “Collateralization Default”), and such failure is not 

cured: 

 

(i) Prior to the close of business on the next succeeding Business Day, then  

 

(A) Client shall immediately cease engaging in the loan of Lender 

securities under each Securities Lending Agreement until such 

Collateralization Default is cured, and  
 

(B) Administrator shall suspend the performance of its obligations under 

this Agreement until the close of business on the second Business Day 

following the Business Day on which the Collateralization Default 

occurred (the “Collateralization Cure Date”); and 

 

(ii) Prior to the close of business on the Collateralization Cure Date, the 

Administrator shall provide notice to all Lenders of the Collateralization Default. 

 

 

If following distribution of the Collateral due to each Lender and the satisfaction of all remaining 

obligations of Client to Lender under the Securities Lending Agreement, there is any balance 

remaining, including any proceeds from a sale of Collateral, such balance shall be returned to the 

Client, or upon the occurrence of an Act of Insolvency with respect to Client, to Client’s estate, 

subject to the instructions of the trustee or receiver appointed in connection with Client’s 

insolvency or the court presiding over Client’s bankruptcy case.  In the event that distributions 

are made to Lenders as a result of a Collateralization Default, BMO shall make such distributions 

in accordance with the provisions of this Agreement hereof, but it is acknowledged and agreed 

that BMO shall only distribute each Lender’s ratable share of the Collateral available for 

distribution, in proportion to such Lender’s owed Collateral relative to the aggregate of the total 

Collateral owing to all Lenders. 

 

To the extent that any provision of this Agreement or the Control Agreement provides that the 

Administrator shall act according to the instructions or directions of the Client, subsequent to an 

Event of Default, such instructions or directions may instead be provided by the Lenders affected 

by such Event of Default and the Administrator shall be entitled to rely on, and shall be obligated 

to follow such Instructions or other directions. 

Following its receipt of a Notice of Default or deemed Notice of Default in the event of an Act of 

Insolvency with respect to the Client, BMO will as promptly as reasonably practicable under the 

circumstances, deliver to each applicable Lender, its proportionate interest in the Collateral as set 

forth in the ledger.  BMO shall be responsible for calculating the amount to be distributed to each 

Lender and performing all other calculations necessary for distribution of the Collateral, 

provided, however, that BMO shall be entitled to rely conclusively on the information contained 

in the ledger and information provided by Client and shall not be liable for any loss resulting 

from an error contained in such information. 
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7.  Representations 

Client represents and warrants to Administrator that: (i) it is duly organized and validly existing 

as a limited liability company under the laws of the State of New Jersey, (ii) it is registered as a 

broker-dealer with the SEC and a member in good standing of FINRA, (iii) it has full power and 

authority to enter into this Agreement and to perform its obligations thereunder, (iv) it has 

obtained all required corporate approvals to enter into this Agreement, (v) this Agreement does 

not conflict with any obligations of Client to any other person, and (vi) this Agreement is a 

binding obligation of Client, enforceable against it in accordance with its terms, except as such 

enforceability may be affected by bankruptcy or insolvency laws. 

 

Administrator represents and warrants to Client that: (i) it is duly organized and validly existing 

as a limited liability company under the laws of the State of New York, (ii) it has full power and 

authority to enter into this Agreement and perform its obligations thereunder, (iii) it has obtained 

all required company approvals to enter into this Agreement, (iv) this Agreement does not 

conflict with any obligations of the Administrator to any other person, and (v) this Agreement is 

a binding obligation of Administrator, enforceable against it in accordance with its terms, except 

as such enforceability may be affected by bankruptcy or insolvency laws. 

 

8.  Administrator Personnel   
 

Administrator shall utilize sufficient numbers of qualified personnel with suitable training, 

education, experience, and skills to provide the Services, and oversee and execute its obligations 

related to Business Continuity, Disaster Recovery, operational resiliency, Security Breach 

response, incident notification, threat detection and response, and data privacy processes, as 

applicable. While at the Client locations, if applicable, the Administrator personnel shall at all 

times comply with reasonable Client requests, standard rules, and regulations communicated to 

Administrator or Administrator personnel regarding personal and professional conduct. If, for 

any reason, any individual Administrator personnel is no longer available to perform the 

Services, Administrator shall replace such individual promptly by another person of equal 

competence, at no cost or reduction in quality of performance and without interruption or change 

in schedule, unless otherwise agreed to by Client in advance.  Administrator shall minimize 

changes in Administrator personnel. Administrator shall be liable for all acts of its employees 

and other Administrator personnel, and Administrator shall cause any of its employees and other 

Administrator personnel to be aware of and to agree to be bound by the obligations imposed 

upon Administrator and Administrator personnel by this Agreement and any applicable SOW. 

 

Unless otherwise prohibited by law, Administrator shall be responsible, at its sole cost and 

expense, for conducting a social security number trace and full felony and misdemeanor criminal 

background check on any and all Administrator personnel.  Such background checks shall cover 

a period of not less than 7 years prior to the date the background check is initiated and shall 

cover all counties identified by the social security trace. In the event the criminal background 

check reveals any criminal offense involving dishonesty, theft or money laundering, or the illegal 

manufacture, sale, distribution of or trafficking in controlled substances, then such individual 

shall not be permitted to work, directly or indirectly, on any of the Services, and Administrator 

shall instead utilize other Administrator personnel that pass the requisite background screening at 

no additional cost to Client.  Administrator further understands that this requirement is not 
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intended in any manner to impact the employment status of any employee and merely is directed 

at individuals assigned to provide services to the Client under this Agreement. Upon Client’s 

request, Administrator shall verify that such background checks have been conducted on 

Administrator personnel assigned to work at Client locations. This provision is not to be 

construed in any manner as the Client exercising control over any individual Administrator 

personnel assigned by Administrator to any Client operations, it being understood that such 

individuals at all times remain the employees of Administrator. 

 

Administrator shall ensure that all Administrator personnel are trained in such responsibilities as 

are necessary or desirable for compliance with Applicable Law. The nature and depth of such 

training shall: (a) reflect Applicable Law applicable to the Client, including its obligations for 

AML Law compliance, as applicable, (b) reflect the extent which the services shall comprise 

services, products, policies or procedures of the Client subject to such Applicable Law, (c) shall 

be based upon the level of contact the Administrator personnel have with Customers and (d) 

shall reflect the level of managerial or compliance responsibility of each Administrator personnel 

and their roles and responsibilities under the Administrator’s Business Continuity and Disaster 

Recovery Plans.  Without limiting the generality of the foregoing, Administrator personnel 

involved in any services that involve contact with Client Customers, whether or not the particular 

personnel has contact with Customers, must be trained in rules governing unfair, deceptive, or 

abusive acts or practices.             

 

9.  Information Technology Security Requirements and Breach Procedures 

 

For purposes of this Section IX and Section X, the term “Client Confidential Information”, 

“Client Data”, or “Proprietary Information” shall mean, subject to the other provisions of this 

Section, all information, whether oral or written, disclosed to, or otherwise received by 

Administrator in the course of or as a result of its performance of its obligations under this 

Agreement and that is not generally available to the public. These terms shall include, without 

limitation, any information which Administrator receives or has access to in connection with this 

Agreement, whether disclosed by the Client, its affiliates, and/or their customers or clients, 

whether or not labeled as being confidential, including, without limitation: (a) data and any other 

Client information that is confidential or proprietary to the Client, (b) data and any other 

information provided by the Client’s FPL Program applications or systems; and (b) data and any 

other information that relates to the Lenders participating in the Client’s FPL Program.  

 

Administrator has and shall maintain an information security program that includes 

administrative, technical, and physical safeguards that: (a)(i) protect the security and 

confidentiality of Nonpublic Personal Information and other Client Confidential Information, (ii) 

protect against anticipated threats or hazards to the security or integrity of Nonpublic Personal 

Information and other Client Confidential Information, (iii) protect against unauthorized access 

to or use of Nonpublic Personal Information that could result in substantial harm or 

inconvenience to a Customer of Client, and (iv) properly dispose of Nonpublic Personal 

Information and other Client Confidential Information; (b) detect and protect against Security 

Breach; (c) are reasonably designed to meet the objectives of the FDIC’s interagency Sound 

Practices to Strengthen Operational Resilience, the Board of Governors of the Federal Reserve 

System’s Interagency Guidelines Establishing Information Security Standards and related 
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guidance, published by the federal regulatory agencies, as amended from time to time, as well as 

all other Applicable Law; and (d) comply with Privacy Laws. Administrator represents and 

warrants to Client that Administrator’s information security program has been reviewed and 

approved by its board of directors (or equivalent governing body) and that a senior level 

executive of Administrator with appropriate experience and authority currently has, and shall 

maintain for the term of this Agreement, supervisory responsibility for Administrator’s 

information security program.  

 

Without limiting the generality of the foregoing, Administrator’s safeguards for the protection of 

Client Data shall include: (a) securing business facilities, data centers, paper files, servers, back-

up systems, and computing equipment, including all mobile devices and other equipment with 

information storage capability; (b) implementing authentication and access controls within 

media, applications, operating systems, and equipment; (c) strictly segregating Client Data from 

Administrator’s own information and that of third parties so that Client Data is not commingled 

with any other types of information; (d) providing appropriate privacy and information security 

training to Administrator Personnel that are authorized to access Client Data; and (e) changing 

the encryption keys at least once within each 12-month period, restricting access to authorized 

key holders, reviewing the list of authorized key holders a minimum of once per quarter, and 

storing the encryption keys in a secure location with limited access.  Administrator shall not 

reconfigure, de-identify, or aggregate Client Data including, but not limited to, Nonpublic 

Personal information and Client Confidential Information. Administrator shall not use Client 

Data except to the extent needed to perform its obligations under this Agreement.  

 

Administrator Personnel shall use cryptographic algorithms and techniques selected from NSA 

Suite “B” or the NIST Cryptographic Algorithm Validation Program, as may be amended from 

time to time (“Strong Encryption”) to protect encrypted information from unauthorized access 

and to protect the confidentiality and integrity of Client Data. In any event, with regard to 

Nonpublic Personal Information that Administrator and Administrator Personnel receive or 

generate in connection with the performance of the Services, (a) Administrator and 

Administrator Personnel shall have the operational and technical capacity to transmit and receive 

such Nonpublic Personal Information in electronic form to or from Administrator or 

Administrator Personnel via any non-secure link (such as via the internet), using Strong 

Encryption; (b) whenever such Nonpublic Personal Information shall be stored in electronic form 

on any laptop computer, desktop computer, mobile device or other equipment with information 

storage capacity, such Nonpublic Personal Information is stored using Strong Encryption or, in 

the case of payment cardholder data, other PCI-DSS approved compensating control; and (c) 

whenever backup media are removed from Administrator’s premises and such backup media 

contain Nonpublic Personal Information, such backup media shall be encrypted using Strong 

Encryption. 

 

Administrator shall regularly (but no less frequently than annually) review and update its 

information security policies and standards so that its information security policies and standards 

at all times comply with the requirements of this Agreement, Applicable Law, and industry best 

practices. Administrator shall immediately notify Client of any degradation to any Administrator 

security procedures that are reasonably anticipated to have an adverse effect on Administrator’s 

compliance or controls, or any other obligations of this Agreement. 
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Upon Client’s written request, Administrator shall provide the Client with a network diagram 

that outlines Administrator’s information technology network infrastructure and all equipment 

used in relation to fulfilling its obligations under this Agreement, including: (a) connectivity to 

the Client and all third parties who may access Administrator’s network to the extent the network 

contains Client Data; (b) all network connections including remote access services and wireless 

connectivity; (c) all access control devices (for example, firewall, packet filters, intrusion 

detection and access-list routers); (d) all back-up or redundant servers; and (e) permitted access 

through each network connection. 

 

During the term of this Agreement, Administrator shall continue to perform, or to have an 

independent third party perform, regular network vulnerability assessments, occurring no more 

than 180 days apart.  In addition to monthly vulnerability scans and other assessment activities, 

Administrator shall have network penetration tests performed on Administrator network(s).  

Unless otherwise stipulated, penetration testing must be performed at least annually by a 

qualified, independent third party using properly trained staff. With respect to any and all 

vulnerabilities identified through network assessment activities, Administrator shall complete all 

vulnerability remediation in accordance with the recommendations contained in Administrator’s 

third party assessment , based on severity, or in an alternate timeline that is mutually agreed upon 

by both Parties.  The aforementioned testing and any applicable remediation shall also be 

completed on any network(s) undergoing significant design prior to implementing the changes.  

Upon request from Client, and subject to the confidentiality provisions of this Agreement, 

Administrator shall promptly provide results of network vulnerability and penetration 

assessments to Client along with action items and timelines for resolution of any significant or 

material findings.   

      

Administrator shall not introduce or transmit any Virus into the Client’s computer systems or 

into any Client software or other technology (whether through the Administrator’s computer 

system or otherwise). If a Virus is found to have been introduced into any Client computer 

system or introduced or transmitted by Administrator or any Administrator Personnel into any 

Client software or other technology, Administrator shall at no cost to Client, immediately take all 

actions necessary to reduce the effects of, and mitigate the Losses and restore any deficiencies 

resulting from, such Virus. 

 

Administrator and Administrator Personnel shall not cause any unplanned interruption in the 

operation of, or accessibility to, the Administrator’s computer systems through any device, 

method or means, including the use of any Virus, lockup, time bomb, key lock device program, 

or disabling code, for which a purpose is to: (a) cause any unplanned interruption of the 

operation of (other than devices that are necessary to safeguard the device or the Administrator’s 

and Administrator Personnel’s computer systems) the Administrator’s and Administrator 

Personnel’s computer systems to Client or any authorized user of the Client; (b) alter, destroy, or 

inhibit the use of Administrator’s computer systems; or (c) block access to, or prevent the use or 

accessibility of, the Administrator’s computer systems by Client or any authorized user of the 

Client.  In the event of a breach of this Section by Administrator, Administrator shall remove 

such device, method, or means and restore the Administrator computer system at no cost to 

Client. 
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Administrator shall maintain a comprehensive security breach response plan (“Security Breach 

Response Plan”) that is consistent with, and reflects Applicable Law and industry best practices 

for, responding to and notifying Client of a Security Breach, including the Computer-Security 

Incident Notification Requirements for Banking Organizations and Their Bank Service Providers 

(12 CFR Part 53), and will enable Administrator to contain, investigate, respond, and recover 

from an actual or suspected Security Breach. Upon request, Administrator shall furnish the 

Client with summary level and other information concerning such plan, test objectives, and 

results of annual tests of said such plan.  The Security Breach Response Plan, at a minimum, 

shall, enable Administrator and Client upon its implementation in response to a Security Breach, 

to comply with Applicable Law with respect to such Security Breach and shall enable 

Administrator to perform its obligations under this section and as otherwise set forth in this 

Agreement.   

 

Administrator shall maintain Administrator Personnel in a quantity and with the training and 

experience sufficient and the other resources necessary to timely implement its Security Breach 

Response Plan in response to any Security Breach.  Administrator shall test its Security Breach 

Response Plan at least annually (by simulation) and promptly provide a true and complete copy 

of the test results to Client upon request. Client shall have the right to assess (which shall not 

constitute an Audit) Administrator’s Security Breach Response Plan, testing thereof, and related 

procedures. Any significant findings shall be reported to Client within 30 days along with a 

remediation plan describing the steps Administrator and Administrator Personnel have taken or 

will take to correct the issue(s).  Upon request, Administrator shall identify to Client the 

members of Administrator’s incident response team. Client shall have the further right to assess 

and examine (which shall not constitute an Audit) Administrator’s information security program, 

systems, procedures and controls of all Client Data received or processed by Administrator 

(including review of all controls in Administrator’s physical and/or technical environment), and 

the right to review Administrator’s data privacy and information security program. 

 

In the event Administrator becomes aware of any Security Breach, Administrator shall, at its 

own expense:  

i. Promptly, but no later than 48 hours from discovery and no more than 4 hours from 

Administrator’s determination of a Security Breach, notify Client via phone and email 

(at securityalerts@DriveWealth.com) of such Security Breach and identify the Client 

Data or Confidential Information that was or may be affected;  

ii. take all other actions required pursuant to any incident management process as set 

forth in the applicable SLA;  

iii. assess the nature and scope of the incident, including any impact to the Client and any 

Customers, and cooperate fully in Client’s investigation of such Security Breach;  

iv. provide the Client and its representatives with physical access to the facilities and 

operations affected, if possible and reasonable;  

v. facilitate interviews with Administrator Personnel and others involved in the matter;  

vi. make available all relevant records, logs, files, data reporting and other materials 

required to comply with Applicable Law and industry best practices; 
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vii. promptly contain and control such incident to prevent further unauthorized access to, 

or use, modification, destruction, or disclosure of Client Confidential Information; 

viii. implement and operate Administrator’s Security Breach Response Plan; 

ix. regularly report to Client on Administrator’s response to the Security Breach, the 

operation of Administrator’s Security Breach Response Plan, and Administrator’s 

success in containing and controlling such incident;  

x. provide the Client with all relevant information regarding such incident to assist the 

Client in the execution of its security incident response plan and otherwise;  

xi. at Client’s request, cooperate with any law enforcement or other Governmental 

Authorities, credit reporting companies, and card associations investigating such 

Security Breach; and 

xii. retain all authentication and other relevant system logs for a minimum of 180 days 

from the creation of such logs, in order to facilitate the investigation of the Security 

Breach.   

Except as otherwise required by Applicable Law, Administrator shall not inform any third party 

of any Security Breach without first obtaining the Client’s prior written consent, other than to 

inform a complainant that the matter has been forwarded to the Client.  

 

Client shall have the sole right to determine: (a) whether notice of the Security Breach is to be 

provided to any Customers, Governmental Authorities, consumer reporting agencies or others as 

required by Applicable Law, or otherwise in the Client’s discretion; and (b) the contents of such 

notice, whether any type of remediation may be offered to affected persons, and the nature and 

extent of any such remediation.   

 

If a notification to a Customer is required under any Applicable Law, then notifications to all 

Customers who are affected by the same event shall be required in connection with the Security 

Breach. Administrator shall reimburse Client upon demand for all reasonable notification related 

costs incurred by Client arising out of or in connection with any such Security Breach requiring 

notification to a Customer under Applicable Law, including ongoing credit or other similar 

identity monitoring for a period of up to 1 year for any Customer that may have been impacted as 

a result of a Security Breach. Upon any termination by Client of this Agreement for a Security 

Breach, Administrator shall refund Client any applicable amounts paid to Administrator. 

 

10.  Confidentiality and Protection of Nonpublic Personal Information 

 

All Proprietary Information shall be held in the strictest confidence, and shall not be disclosed by 

the Receiving Party, its personnel or Administrator Personnel, except as specifically permitted by 

the terms of this Agreement.  Receiving Party will abide by all Privacy Laws. Receiving Party, 

its personnel and Administrator Personnel shall use the Proprietary Information solely for the 

purpose of performing under and in compliance with the terms of this Agreement, will not use 

the Proprietary Information for any other purpose, and will not disclose or communicate the 

Proprietary Information, directly or indirectly, to any third party.  Receiving Party further agrees 

that the Proprietary Information will be disclosed only to such of its personnel and Administrator 

Personnel who need to know the Proprietary Information in connection with carrying out their 

respective obligations under this Agreement.  Before being provided with any Proprietary 
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Information, each Administrator Personnel shall be informed by the Administrator of the 

confidential nature of the Proprietary Information and the terms of this Agreement.  

Administrator shall in any event be responsible for any unauthorized disclosure of any 

Proprietary Information by any Administrator Personnel and shall cooperate with the Client in 

any efforts to prevent any unauthorized disclosure through court-ordered injunctive relief or 

otherwise. Each Party shall establish and maintain policies and procedures for the treatment of 

Proprietary Information and shall provide training to its employees and representatives regarding 

such policies and procedures. 

 

Receiving Party shall take all reasonable steps necessary to keep confidential the Proprietary 

Information and shall cause its representatives to perform all of the obligations of this section as 

if originally a Party hereto.  All Proprietary Information shall remain the exclusive property of 

the Disclosing Party.    

 

The Parties agree that (a) upon termination of this Agreement (or, if later, the termination of 

Administrator’s provision of the Services under any SOW) unless a longer retention period is 

required by federal, state or local law, rule or regulation or unless a longer retention period is 

required by this Agreement or an applicable SOW, or (b) upon the Disclosing Party’s written 

request at any time, any and all originals and all copies of Proprietary Information in written or 

other tangible form will be returned to Disclosing Party by Receiving Party or securely 

destroyed, deleted or otherwise securely disposed of in accordance with NIST 800-88 guidelines 

or its then equivalent standard with destruction certified by a senior officer of the Receiving 

Party. Notwithstanding anything herein to the contrary, however, it is understood and agreed that 

each Party reserves for itself the right to retain copies (paper or electronic) of any information, 

including Proprietary Information, but excluding Nonpublic Personal Information, that is 

presented to its board of directors or is otherwise necessary in accordance with its reasonable, 

industry standard record retention procedures and systems for legal, compliance, or regulatory 

purposes.  Each Party shall maintain the confidentiality of any such retained record to the same 

extent required under this Agreement.  In the event that any Client Data is maintained in 

Administrator’s archives and Administrator is incapable of destroying or returning such data 

under the provisions of this section because it would be unduly burdensome or cost prohibitive, 

Administrator may upon prior written approval of Client, retain such data, subject to the 

confidentiality provisions of this Agreement, provided that such data must be securely destroyed, 

deleted or otherwise securely disposed of in a timeframe that is outlined in Administrator’s 

standard internal policy relating to data retention, and that at time of destruction of such data that 

it is destroyed, deleted or otherwise securely disposed of in accordance with the aforementioned 

NIST standard.  Should Administrator or Administrator Personnel retain or maintain any Client 

Data beyond the termination or expiration of this Agreement, the Client’s rights will continue 

until such time as Client Data is returned or destroyed as outlined in this Section. 

 

In the event that Receiving Party or any of its representatives is requested or required by oral 

question, interrogatories, requests for information or documents, subpoenas, civil investigation or 

similar process to disclose any of the Proprietary Information, the Receiving Party will provide 

the Disclosing Party with prompt notice of such requests so that the Disclosing Party may seek 

an appropriate protective order, or if appropriate, waive compliance with the provisions of this 
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provision.  Receiving Party will use its best efforts to obtain or assist the Disclosing Party in 

obtaining such a protective order.  

 

Nothing in this Agreement will be deemed to prevent Receiving Party from disclosing any 

Proprietary Information received hereunder pursuant to any regulatory, self-regulatory or 

supervisory Governmental Authority having appropriate jurisdiction, any Applicable Law or 

Order, provided that (a) Receiving Party, except to the extent prohibited by Governmental 

Authority, Applicable Law or Order, will notify Disclosing Party promptly (and in any event 

within 48 hours after being so notified) of the imminent disclosure as soon as is practicable and 

in all events with sufficient prior notice to allow Disclosing Party to seek a protective order or 

otherwise to object; and (b) Receiving Party will minimize or prevent such disclosure to the 

maximum extent allowed under Applicable Law or Order. 

 

11.  Insurance 

  

Administrator will carry, and will cause its subcontractors to carry, at least the following 

insurance, with companies having an A.M. Best Rating of A-VII: 

i. Commercial General Liability Insurance, with a limit not less than $2,000,000 per 

occurrence and an aggregate limit of $4,000,000. Commercial General Liability 

insurance shall be written on the current version of ISO occurrence form CG 00 01, or 

substitute form providing equivalent coverage, and shall cover liability arising from 

premises, operations, independent contractors, products completed operations, 

personal and advertising injury, and liability assumed under an insured contract 

including the tort liability of another assumed in a business contract. Client shall be 

named as additional insureds on such policy. Such insurance policies shall include a 

waiver of any right of subrogation the insurer may have against Client. Such 

insurance coverage shall be primary with respect to Client, and the carrier thereof 

shall be liable up to and including the total limit of liability set forth in the declaration 

without right of contribution from any other insurance company insuring Client. 

 

ii. Commercial Automobile Liability Insurance with a limit of not less than $2,000,000 

per each accident covering liability arising out of any automobile, including owned, 

hired, and non-owned automobiles. Coverage shall be written on the most current 

version of ISO form CA 00 01, or a substitute form providing equivalent coverage. 

Client shall be named as additional insureds on such policy. 

 

iii. Workers’ Compensation Insurance for all of Administrator’s employees and officers 

engaged in the performance of each Schedule that meets the statutory limits of the 

states in which Administrator operates and all applicable federal statutes and 

regulations; provided, however, that if workers' compensation coverage is provided in 

a monopolistic state, a Certificate of Premium Payment or similar certificate from the 

Workers' Compensation Bureau or other appropriate governing agency in each such 

state is acceptable to evidence such coverage. 
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iv. Employers Liability Insurance for all of Administrator’s employees and officers 

engaged in the performance of the Services contemplated under this agreement, with 

minimum limits of $1,000,000 per accident for bodily injury by accident and 

$1,000,000 per employee for bodily injury by disease. 

 

v. Commercial General/Products Liability Insurance with limits of not less than 

$2,000,000 per occurrence and $4,000,000 aggregate. 

 

vi. Umbrella insurance in the amount of $2,000,000. 

 

vii. Professional liability (technology errors and omissions or professional indemnity) 

insurance coverage in an amount not less than US $1,000,000 per claim. 

 

viii. Network Security & Privacy Liability (aka Cyber) insurance coverage of not less than 

US $2,000,000 per claim. 

 

12.  Miscellaneous 

This Agreement shall continue in effect until terminated by one or both Parties.  This Agreement 

may be terminated by either Party, with or without cause, upon ninety (90) days’ prior written 

notice to the other Party. 

 

To the fullest extent permitted by applicable law, the Client shall pay, indemnify and hold the 

Administrator, each agent or attorney in fact appointed by the Administrator hereunder and each 

of their respective officers, directors, shareholders, controlling persons, employees, agents and 

servants (each, an “Administrator Indemnified Party”) harmless from and against, any and all 

losses, costs, reasonably incurred and reasonably documented out-of-pocket expenses and 

disbursements, claims, damages, and liabilities (including, but not limited to, reasonable out-of-

pocket attorneys’ fees and any and all fees and expenses whatsoever incurred in investigating, 

preparing, or defending against any litigation, commenced or threatened, or any claim 

whatsoever), and any and all amounts paid in settlement of any claim or litigation for which such 

Administrator Indemnified Party may become subject to or liable, by reason of complying with 

any Instructions or directions of the Client including any instructions or directions to issue any 

instructions or entitlement orders, unless (in each case) arising from the gross negligence, bad 

faith or willful misconduct of any Administrator Indemnified Party. 

 

As a condition to the Administrator entering into this Agreement and continuing to perform its 

duties hereunder, the Client represents and warrants to the Administrator, which representations 

and warranties shall be deemed to be continuing, that it is subject to a rule implementing 31 USC 

5318(h), it is regulated by a Federal functional regulator (as defined in 31 CFR §1010.100(r)), 

that it has implemented and currently maintains an anti-money laundering program, including a 

customer identification program (“CIP”), ongoing customer due diligence (CDD), and a Know 

Your Customer program (“KYC”), that are reasonably designed to comply with the requirements 

of 31 CFR 1023.220, 31 CFR 1010.230, and associated regulations, and that it is in material 

compliance therewith.  Further, the Client will certify annually to the Administrator, upon 
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written request, that it has implemented and maintains such CIP, CDD, and KYC program, that it 

is in compliance in all material respects with such programs for all Lenders.  The Client 

acknowledges and represents that the Lenders are customers of the Client and not customers of 

the Administrator or joint customers of the Client and the Administrator. 

 

This Agreement, together with the Control Agreement, constitutes the entire agreement between 

the Parties.  Any amendment, modification or waiver of any provision of this Agreement shall 

not be effective unless set forth in a written instrument signed and delivered by both Parties.  

 

This Agreement and its enforcement shall be governed by and construed in accordance with, the 

laws of the State of New York, without regard to conflicts-of-law principles.  Each Party hereby 

irrevocably submits to the exclusive jurisdiction of the courts of the State of New York, and 

waives any objection which it may have at any time to the laying of venue of any proceeding 

brought in any such court. Each Party waives any claim that such proceeding has been brought in 

an inconvenient forum and waives the right to object that such court does not have any 

jurisdiction over such party with respect to such proceeding. 

 

Neither the rights nor the duties of either Party under this Agreement may be assigned or 

delegated to any other person without the prior written consent of the other Party. 

 

In the event that any provision of this Agreement is held to be invalid, illegal, or unenforceable 

by a court of competent jurisdiction, the remaining provisions of this Agreement will be 

unimpaired, and the invalid, illegal, or unenforceable provision will be replaced by a mutually 

acceptable provision that is valid and enforceable, and that comes closest to the intention of the 

parties underlying the invalid, illegal, or unenforceable provision. 

 

All notices, requests, demands, claims, and other communications hereunder shall be in writing 

and shall be deemed to have been duly given if delivered personally, transmitted via electronic 

mail, sent by nationally recognized overnight courier or mailed by registered or certified mail 

(return receipt requested), postage prepaid, to the Parties at the addresses set forth on the 

signature page hereto (or at such other address for a Party as shall be specified by like notice).  

All such notices and other communications shall be deemed to have been given and received (i) 

in the case of personal delivery, on the date of such delivery, (ii) in the case of delivery by 

electronic mail, on the date of such delivery, (iii) in the case of delivery by nationally recognized 

overnight courier, on the date of delivery and (iv) in the case of mailing, on the date of delivery 

or date delivery was attempted but refused as evidenced by return receipt. 

 

The relationship between the Parties is that of independent contractors.  Nothing contained in 

this Agreement shall be construed to: (a) give either Party the power to direct or control the day-

to-day activities of the other; or (b) constitute a partnership, joint venture, agency, or 

employment relationship between the Parties.  Neither Party shall (a) have any right or authority 

to bind, obligate, or act on behalf of the other Party, or (b) represent that such Party has such 

right or authority. 

 

The Parties to this Agreement may execute this Agreement on separate counterparts and all such 

counterparts taken together shall be deemed to constitute one and the same instrument. 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date first 

written above. 

 

DriveWealth, LLC     17a-4, llc 
 

      

 

___________________    _________________ 

By: Anthony Ilario     By: Charles Weeden 

 

Address for Notices:     Address for Notices: 

 

DriveWealth, LLC     17a-4, llc 

15 Exchange Place     15 Breeze Hill 

10th Floor      PO Box 1492 

Jersey City, NJ 07302     Millbrook, NY  12545 

 

Attention: legal@drivewealth.com    Attention:   Legal@17a-4.com 

       cc: dweeden@17a-4.com 
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APPENDIX A – ADMINISTRATOR FEES 

 

Description Qty. 
Unit 

Price 
Discount Line Total  

1. Daily (next-day) reconciliation of Total 

Collateral Value 
1 $4,800.00  $4,800.00  

2. DataParser for Azure Blob Annual License  1 $2,000.00  $2,000.00  

3. Secure SFTP site for daily report upload 1 $2,000.00  $2,000.00  

4. Administration of OLBB Portal on behalf of 

DriveWealth users 
1 $2,000.00  $2,000.00  

5. Collateral Distribution fees (hourly after first 

32 hours)  
0 $100.00   $0.00  

Total $10,800.00  

 

Notes: 

Fees payable on annual basis. 

 

Daily SFTP Reports:  BMO Harris Administrative Reports sent to an encrypted Azure (Immutable) Blob 

Storage Container. 
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EXHIBIT A 

 

 

CONSENT 

 

  

 Reference is made to the Collateral Administration Agreement dated as of November 30, 

2023, between DriveWealth, LLC (“DriveWealth”) and 17a-4, LLC, as collateral administrator 

(the “Administrator”), a true and correct copy of which has been received and reviewed by the 

undersigned Lender. Capitalized terms used in this Consent without definition shall have the 

meanings ascribed to such terms in the Collateral Administration Agreement.  

 

 The undersigned Lender understands that the attached Collateral Administration 

Agreement describes the obligations and rights of Administrator and DriveWealth with respect to 

the maintenance of Collateral in the Collateral Account and the rights of the Lenders with respect 

to such Collateral, among other things.  The undersigned Lender further understands that 

pursuant to the Collateral Administration Agreement, the Administrator will act on behalf of and 

for the benefit of the undersigned Lender and other similarly-situated Lenders, under certain 

circumstances and subject to certain conditions.  The undersigned Lender acknowledges receipt 

of a copy of the Collateral Administration Agreement and understands that it contains legal terms 

directly applicable to whether, and to what extent, Administrator will act on behalf of and for the 

benefit of the undersigned Lender, including upon the occurrence of an Event of Default or Act 

of Insolvency by DriveWealth, as set out in the Securities Lending Agreement.   

 

The undersigned Lender acknowledges that this Consent and the Collateral 

Administration Agreement contain rights, obligations and limitations directly relevant to the 

undersigned Lender including, but not limited to, the following:    

 

● The undersigned Lender appoints the Administrator to act as its collateral trustee 

hereunder and as the secured party for the benefit of the undersigned Lender under the 

Control Agreement. 

● The undersigned Lender directs the Administrator, and the Administrator is hereby 

authorized, to enter into the Control Agreement and any other related agreements in the 

form delivered to, and agreed upon by, the Administrator.   

● The undersigned Lender understands and authorizes DriveWealth to pay additional 

Collateral into the Collateral Account to maintain sufficient Collateral to secure a loan 

pursuant to the Master Securities Lending Agreement, and to instruct BMO to pay any 

Collateral excess held in the Collateral Account to DriveWealth in accordance with the 

Collateral Administration Agreement.   

● Upon the occurrence of an Event of Default on the part of DriveWealth as set out in the 

Collateral Administration Agreement (other than an Act of Insolvency, upon which such 

notice and Instruction shall be deemed given by the Lender), the undersigned Lender has 

the right to instruct the Administrator to return Collateral to such Lender as and to the 

extent set forth in, and subject to the conditions and limitations contained in, the 

Collateral Administration Agreement.  Upon the occurrence of an Event of Default on the 

part of DriveWealth, Lender must submit to Administrator (with a copy to 
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DriveWealth) a Notice of Default in substantially the form of Exhibit B to the Collateral 

Administration Agreement in order to exercise such right.  If the undersigned Lender 

determines that an Event of Default has not occurred, or is no longer continuing, such 

Lender must within five (5) business days submit to Administrator (with a copy to 

DriveWealth) a Notice of Revocation in substantially the form of Exhibit C to the 

Collateral Administration Agreement.  If any such Notice is submitted electronically, 

Lender shall provide the original Notice to Administrator in a timely manner. 

● As set out in the Collateral Administration Agreement, DriveWealth and/or the 

Administrator may request that the undersigned Lender provide its consent (which shall 

not be unreasonably withheld) to the appointment of a Successor Trustee or to certain 

amendments to the Collateral Administration Agreement or other related agreements. 

● Under the Collateral Administration Agreement, the undersigned Lender may be 

responsible for indemnifying the Administrator with respect to certain acts.     

● Under the Collateral Administration Agreement, the undersigned Lender has the right to 

join a group of Majority Lenders (as defined in the Collateral Administration Agreement) 

to remove the Trustee upon ninety (90) days’ written notice.   

● Upon the occurrence of certain events with respect to the Administrator set forth in the 

Collateral Administration Agreement, DriveWealth reserves the right to terminate all 

securities loans with the undersigned Lender and other Lender customers of DriveWealth 

and instruct BMO to return of all the Collateral pledged for such securities loans to 

DriveWealth. 

● With respect to any Instructions or directions by unsecured email, facsimile transmission, 

or other similar unsecured electronic methods, the undersigned Lender agrees to assume 

all risks arising out of the use of such electronic methods to submit Instructions and 

directions to the Administrator, including without limitation the risk of the Administrator 

acting on unauthorized instructions, and the risk of interception and misuse by third 

parties. 

 

 The undersigned Lender hereby consents to the terms of, agrees to be bound by and 

incorporated as a party to, the Collateral Administration Agreement and hereby adopts as fully as 

though it had manually executed the same, the Collateral Administration Agreement, such that 

from and after the date hereof shall, the undersigned Lender shall be and become a party thereto 

for all purposes. Alternately, by signing the Master Securities Lending Agreement with 

DriveWealth, the undersigned Lender hereby consents to the terms of this Consent and the 

Collateral Administration Agreement. 

 

Dated: 

 

      [Name of Lender] 

 

      By: ____________________ 

 

      Name: _________________ 

 

      Title:  __________________ 
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EXHIBIT B 

NOTICE OF DEFAULT 

17a-4, llc 

15 Breeze Hill 

PO Box 1492 

Millbrook, NY  12545 

Legal@17a-4.com   

  

DriveWealth, LLC 

15 Exchange Place, 10th Floor 

Jersey City, NJ 07302 

legal@drivewealth.com 

 

Re:  Notice of Default 

 

Ladies and Gentlemen: 

 

Reference is made to the Collateral Administration Agreement (the “Collateral 

Administration Agreement”) dated as of November 30, 2023, among 17a-4, llc, as 

Administrator, the Lenders and DriveWealth, LLC (“DriveWealth”) and the Deposit Account 

Control Agreement (the “Control Agreement”) dated as of [________], among DriveWealth, the 

Administrator, in its capacity as Administrator for the Lenders, and BMO Harris Bank NA in its 

capacity as Securities Intermediary. 

Capitalized terms used but not defined herein shall have the meaning assigned to such 

terms in the Collateral Administration Agreement. 

Pursuant to the Collateral Administration Agreement we hereby certify to you that an 

Event of Default with respect to DriveWealth under the Securities Lending Agreement has 

occurred and is continuing and that we are entitled to a distribution of Collateral in accordance 

with the terms of the Securities Lending Agreement and the Collateral Administration 

Agreement.  Please instruct the Securities Intermediary to deliver to me that portion of the 

Collateral allocated to us and to deliver such Collateral amount to us in accordance with the 

delivery information you have on file.  

A copy of this Notice of Default is being sent by us to DriveWealth. 

[LENDER] 
 

By: ________________________ 

Name: 

Title: 
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EXHIBIT C 

 

NOTICE OF REVOCATION OF A NOTICE OF DEFAULT 
 

17a-4, llc 

15 Breeze Hill 

PO Box 1492 

Millbrook, NY  12545 

Legal@17a-4.com   

  

DriveWealth, LLC 

15 Exchange Place, 10th Floor 

Jersey City, NJ 07302 

legal@drivewealth.com 

 

Re:  Revocation of Notice of Default 

 

Ladies and Gentlemen: 

 

Reference is made to the Collateral Administration Agreement (the “Collateral 

Administration Agreement”) dated as of November 30, 2023, among 17a-4, llc, as 

Administrator, the Lenders and DriveWealth, LLC (“DriveWealth”) and the Deposit Account 

Control Agreement (the “Control Agreement”) dated as of [________], among DriveWealth, the 

Administrator, in its capacity as Administrator for the Lenders, and BMO Harris Bank NA in its 

capacity as Securities Intermediary. 

Capitalized terms used but not defined herein shall have the meaning assigned to such 

terms in the Collateral Administration Agreement. 

Pursuant to the Collateral Administration Agreement we hereby inform you that we are 

revoking the Notice of Default dated as of _______________ previously delivered to you. 

We and DriveWealth agree that an Event of Default has not occurred under the Securities 

Lending Agreement or the Default has been resolved to our mutual satisfaction, and we hereby 

direct you, consistent with the terms of the Trust, to disregard and not follow all Instructions 

previously provided in the Notice of Default, or any other Instructions provided by us in 

connection with such Notice of Default. 

A copy of this Revocation of Notice of Default is being sent by us to DriveWealth. 

Very truly yours, 

[LENDER] 

By: ________________________ 

Name: 

Title: 
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